IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA, | |

V. CASE NO. 07-M-AP-4-2
' | (The Honorable Thomas A. Bedell)
RICHARD MALFREGEOT, :
Defendant.

- ORDER
E OLLOWING APPFAL OF MAGISTRATE COURT
CASE TO CIRCUIT COURT AND SENTENCING DEFENDANT

On this, the 3rd_dey of October, 2007, came the State of West Virginia, by and through
James Arlns'tfong, assistant prosecuting attorney for Harrison County, West Vifginia, and came
the Defendant, Richard-Maifregeot,_ in person and by aed t‘hro—qgh counsei, Thomas Dyer, for the
pﬁrpose of a hearihg to pronounce the court’s .rulings in regard to the Magistrate Court appeal
filed by Defendanf following his conviction in the Magistrate Court of Hﬁs?én County for the
misdemeanor offense of st_alking/harassment. Also present fof tlleee proceedings was Mike
Bumside, probation efﬁcer for Harrison County Adult P;obation.

WHEREUP(:)N, this Court noted that it had received a request from local media to cover
these proceedings and requested the State and Defendant to offer their respective positions in
1egeld to said request, The State advised that because no minors assomated ngh the underlying

matter were present in the courtroom, the State did not have any objection to media coverage of

‘the proceedings. Defendant’s counsel advised that he did object to media coverage of the
proceedings and asked that televxsmn coverage be excluded. This Court, after hearing the | [
respective positions of the State and Defendant, and havmg considered the same, did accordingly

ORDER thattelevision coverage of the proceedings would be permitted. E



WHEREUPON, this Court proceeded to review the procedural history of this matter.

Specifically, this Court noted that foliowing a bench trial in the Magistrate Court of Harrison
 County on May 2, 2007, the Defendant was convicted of the misdemeanor offense of
stalking/harassment by Magistrate ’fammy Mlarple. Following said conviction, Defendant timely
filed a notice of appeal of sald conviction and a trial de novo was held in front of The Honorable
Thomas A. Bedell on August 30, 2007. Following said trial, this Court did direct both the State i
and Defendant to submit proposed findings of fact and conclusions of law in regard to the
' eVEdeﬁcé presented at said trial de novo. -

- WHEREUPON, this Court, pfior to issuing its rulings, permitted both the State and
Defendant’s couﬁsel an opportunity to address this Court. The State advised this Court that it was
going to rely on the findings and conclusions it had submitted and that it contended that the
evi;lence presented clearly supported a finding that the Defendant was guilty beyond a
reasonable doubt o&hﬁe offense of stalking/harassment. The Defendant’s counsel similarly
advised that _he. would rely on the ﬁndiﬁgs and conclusions he had submitted and that the
evideﬁcé did nét éupport a ﬁnding that the Defendant was guilty beyond a 1'easpnablé doubt of .
.the offense of stélking/harassment. ‘ I

"WHEREUPON, this Court pérmitted the Defen'dant an Vopportunity to address this Court

and Defendant-declined to make any statements. | |

| WHEREUPON, this Court, having heard the testimony of the witnesses called by both -
the State énd Défendant, and ha\}iﬁg considered the evidence presented in this matter does
according m.ake the following Findings of Fact and Conclusions of Law:

1. That the Defendant, Richard Malfregeot was a teacher employed by Brldgeport

Middle School, Harrison County, West Vlrglma in school year 2005- 2006




2. That the victim, “LL’_’, was a student at Bridgeport Middle School dufing school
year 2005-2006."
3. That the Defendant was employed at Bridgeport Middle School as a history
teacher and as an athletic coach.
4, | That the Defendant, at fhe time of trial, did nét dispute any of the factual
allegations of the victim.: The Defendant did attempt to offer other explanations
for his behavior. (Trial transcript Pg 196)
5. That the victim, “LL”, did not have any classes with the Defendant during the
200.5—2006 school year, nor did thé victim participate in the sport that the
Défgndant ‘coached. Further, the victim never had the Defendant as a teacher or
coach prior to the 2005-2006 school year.
6. That the vicfcirn ﬁrét met the Defendant on a bus trip to a football garﬁe.-
7. That upon first meeting the Defendant, the Defendant began-discussing with the
victim her boyfriend. |
8. | That after first meeting the Defendant, the Defendant' began approaching the
victim at school. |
9. That after first meeting thé viétim, the Defendant began approaching her at school
in the bus room, in the-cafeterié, in the hall \%ray, and at her lockgr.
| 10.  That at the outset, the Defendant’s contact with the victim wés sjj:)radic but that
as the school year progressed, the Defendant began having contact with the victim on a daily

basis, with such contact occurring several times per day.

"Due to sensﬁq&:r;uature of this matter, and because the victim and several witnesses are juveniles, the State shall
only use the initials of the victim and _]uverule witnesses when referencing said victim and witnesses. State ex rel.
- West Virginis Department of Human Resources v. Cheryl M., /77 W.Va. 688 (1937}
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1. That for the majority of the school vear, the Defendant would go to the victim’s
locker on a daily basis to talk with the victim and that during these discussions, the Defendant
would offen discuss personal topics with the victim.

12: rThat because the victim d_id not have the Defendant as a teacher, there was no |
legitimate reason fof the Defendant to have such frequent contact with the victim.

13. . That the victim testified that her locker Was on one “pod” of the SCﬁéoi and tﬁat
the Defendaﬁt’s classroom was 1oca{ed on another “pod”l of the school, although the location of
the victim’s locker was in the area of the responsibility of the Defendant to monitor as part of his

duties,

14, That almost all contact between the victim and Defendant was initiated by the
_ Defendaﬁt.
| [5.  That regardless of Where the contact between the Defendant and vicfim took
p‘lat:e, the Défendant\wguld not discuss academic or sphool related issues with the victim during
his contact with her, Eut that the D_efendaﬁt would inst'ead discuss personal matters such as the
victim’s boyfriend and the victim’s appearance.
16. | That the victim testified that other teachers did not discuss with hér the sort of |

personal topics that the Defendant would discuss with her.

17.. That the victim and other witnesses testified that other tegchei‘s did not go to
student’é lockers on a daily basis.

18.  That witnesses testified that teachers at the schoo did not discuss with the
students the types of things that the Defendant discussed. with the victim.
19.  That the victim testified that no other teachers at the school had contact with her

with the same frequency that the Defendant had contact with her.




20.  That other witnesses testified that they witnessed the Defendant at thé victim’s
locker on a frequent and regular basis. |
21, That the victiin testified that the Defendant had taken photographs of her.
22.  That the Defendant had several photographs hangiﬁg on the wall in the front of
his classroom. | | :
23. That the victim testified that the one thing that all of the photographs in
Defendant’s ciassro‘bm had iﬁ comzﬁon was that said photographs had the victim in them.
24.  That although the victim did not have any classes with the Defendant, the
Defendant nonetheless displayed phoftbgrap’hs of the victim in his classroom.
.25, That the victim testified that she did n(.)t. give th¢ Defendént permissiqn to display
the photo-graphs of her in his classroom. _
26. . Thatthe Deff;ndantdid not take all of the photographs that depicted the victim
_ and whicl were displayed in the Defendant’s clasé room. _However, the Defengagt had obtained
several photographs dépicting the victim, | |
27.  That the Yictim was unsure .h.ow the Defendant obtained some of the photographs,
28.  That the \;ictim did not give any of the photographs depicting the victim to the
Defendant.

29.  That the victim testified that one of the photographs displayed in the Defendant’s

-
—

classroom depicted her dressed in pajaina like clothing at a slumber party.
30.  That the victim testified that once she was made aware of the photographs being
displayed in the Deféndant’s classroom, she beéame upset.
31, That the Defendant was asked to remove the photographs of the victim from the

Defendant’s classroom, but that the Defendant refused to do so-
“=wp,




32. | That a witness conﬁrﬁed that the viciim did not like the photographs being
displayed in the Defendant’s classroom and that the photographs made the victim feel
uncomfortable.

3'3.- ~ That the photographs were eyentually removed from the Defendant’s classroom
- by aﬁother student because the Defendap;t would not remove the photogréphs himself.

34 " That fhe victim testified that the Defeﬁdant began haVing physical contact with
her as the school year progressed. _ |

3.5. ' Tﬁat the Defendant had put his arm- around the victim on several occasions.

36, That the victim fcestiﬁed ’;hat she did not like the Defendant placing his arm
éround her, but that she did not tell him to not engage in such conduct. |

37. * That the victim never gave the Defendant permissié)n to place his arm around the
victim. |

38.  That t@'victim {estified that when the Defendant would place his .a:rm around her,
she felf uncomfortable and would shrug her shoulders in an attempt to discourage the Defendant
- from placing his arm around her. | |

39,  That the lDefendaht confirmed that ﬁe had placed his arm around tﬁe victim on |
several occasions.

40. That the victim testified that the Defendant had stood behind her during a
computer class and rubbed her shoulders and played with her hair.

41. That. the victim testified that she did not give the Defendant permission to play

with her hair or rub her shoulders.




42, That the victim did not tell the Defendant to stop playing with her hair or rubbing
her shoulders, but that the victim shrugged her shoulders in an attempt to have the Defendant
stop.

43. - That the v1ctxm testified that the Defendant s actions of playing with the victim’s
hair and rubbmg the Vlctun s shoulders made the victim feel very uncomfortable. |

44.  That April 2, 2006, was a Sun'day and nbt a regular school day.

45.  That on April 2, 2006, the Defendant was at Bridgeport Middle School working at
a concession stand for an athletic event. |

46, Thaton Aprll 2, 2006, the victim’s younger brother and several frlends were at
B1 1dgep01t Middle School and wished to play football, However they did not have a football and
asked the Defendant if he had one.

47. That the Defendant told the victim’s younger brother that he would need to first
speak with the victim to make sure that it was alright for the wctxm S youngel\’grother to have the
football.

48.  That t_he Defendant asked the \}.ictini’s younger brother for the victim’s cell phone
.number and that the Defeﬁdant received said cell phone number, |

49, | That the Defendant did not call the victim’s residence but instead called the

victim on her personal cell phone on a non-school day and left a message stating “LL, DG is -

e
-
~

waiting for you at Bridgeport Middle School” 2
50.  That the victim received the message on the evening of April 2; 2006,
- 51.  That the victim festiﬁed that she became very upset and scared upon receiving the

telephone message from Defendant.

Senm,,
? As with the use of initials to identify the victim, the initials of the minor child whom the Defendant was
referencing in his message to the victim are used in lieu of the minor child’s name.




52. That a friend of the victim testified that the victim was very upset and frightened
after she received the message from Defendant,
53, That the Defendant testified that he called the victim’s cell phone asa prank.

54, _That the Defendant could not provide an explanation as to how he would have

reacted if the victim had gone to Bridgeport Middle School on_Apﬁl 2, 2006.

55, That the Vlictim told her parents about the message left on her cell phone by the
Defendant, |

56.  That the victim’e father testified that the victim was extremely upset and scared
after having received the telephone message. '- B | -

57. That on Aprll 3, 2006 the day followmg the date on which the victim recelve the
telephone message from Defendant the Defendant approached the victim at school and showed

her where he had saved her cell phone number on h1s cell phone

58. | That twlctzm indicated that the Defendant S conduot of showmg her that he had

saved her cell phone number on his cell phone scared her.

59.  That the victim testified that after the Defendant called her, he had physmal

coniact Wlth her by holding her hand.

60.  That the victim did not initiate any of thephyé‘.ical contact between the Defendant

and herself and which occurred throughout the school year.

61.  That the victim did not consent to the physical contact that occurred between the

Defendant and herself throughout the school year,

62.  That the Defendant admitted that he had freqlient contact with the victim

throughout the school year.




63.  That the Defendant admitted that he had some physical contact wiih the victim
during the school year, although he denied ever having purposefully played with her hair;.

64.  Thatthe Defendént admi‘;ted to calling the victim on her cell phone on April 2,
2006. | |
| 65. " That the Defendant admitted that “DG” was not present at the school when he
called the victim and told her.that “DG” was present at the school waiting for her.

66.  That the Defendant admitted to having photographs of the victim in his
classroom. _.

67.  That the Defendant admitted to being asked to remove the photographs of the
victim displayed in his classrdom_.r |

68.  That the D_eféndant admitted to not rémoving thef photographs of the victim

despite being aware that the victim wished to have the photographs removed

69. _Thatthe Defendant édmitted to showing the victim his cell pho'ngafter he called

her to show the victim that the Defendant had saved the vietim’s cell phone number on his

phone,

CONCLUSIONS OF LAW "~

70.  That the Defendant is charged with one 7( 1) count of stalking/harassment in

violation of Weét Virginia Code Section 61-2-9a(a).

71. That West Virginia Code Section 61-2-9a(a) provides, in pertinent ﬁgrt, that

“[alny person who willfuliy and repeatedly follows and harasses a person with whom he or she
has or in the past has had or with whom he or she seeks to establish a personal or social

relationship, whether or not the intention 13 reéiprocated. .1 guilty of a misdemeanor...”.

S




72. That Weét Virginia Code Section 61-2-9a(g)(1) defines the term “haraé.ses” as

“willful conduct directed at a specific person or pefs'ons which wpuld cause a reasonable person
mental injury or emotional distress”.

73.  That the conduct of the Defendant dirécted towards the victim was not accidental -
and was willful.

74.  That the Defendant’s conduct of having frequent and régular contact with the
| vietim at- hér locker was willful and intentional and that such propésiti’on is supported By the fact
that .the Defeﬁdant was the individual. Who_ initiated such contact.

75.  That the Defendant’s conduct of displaying photographs of the Victim in
Defendant’s classroom was willful and intentional and that such proﬁosition 1s supported by the
* fact that the Defendant is the one who had control over the displsay of the photographs.

76. | That the Defendant’s conduct of mal«;ing iahysical contact with the victim on
seve_r‘a] o@casions was x@lﬁful and intentional and that such ﬁroposition is supported by the fact
that the Defendant is the individual who initiatt::d such contact. |

" 77.  That the Defendént’s conduct of not remdving the photographs of th_e victim
“despite being reciuested to. do so was willful and intentional and that such propositid-n is
supported by the fact that the Defendant is the one who had control over the photog'raphs.

78.  That the Defendant’s conduct of caﬂing the victim on her personal cell phone on a
non-school day was willful':a:nd intentioﬁal and that such proposition is supported by the fact that
the Defendant activeiy engaged in conduct to acquire the phone number, that the Defendant did

not ask for the home phone number of the victim and that Defendant actually placed the call.
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79. That the Defendant’s frequent contact with the victim to discuss persdnal non-
scholastic related issues was willful and intentional and that sucil proposition is supported by the
fact that the Defendant is the one Vthat initiated such contact.

80.  That the Defendant’s conduct of showing the victim tﬁat he had saved her cell
phone number on hIi's phoné was willful and intentional.

81..  That the Defendant’s conduct of going to the victim’s locker on an almost daily
basis was repeated conduct as such conduct occurred regularly over a significant period of time.

..82."  That the Defendant’s conduct of making physical contact with the victim was
repeated conduct as such conduct occurred on several occ'aéions_over a signiﬁcanf period of time,

83.  That the Defendant’s conduct of having contact and discussions with the victim
about non-school related matters throughout the school year was rep'eated. conduct as such
conduct occurred regularly over a signiﬁ'ca'nt period of time.

84.  That the Defendant’s continuous display of photographs depicting\‘gh\e victim was
repeated conduct as such conduct oc;:urred ;egularly over a significant period of time.

85.  That the Defendant “followed” ﬂze victim by regularly going to locations where
the victim was present to hé%/e contact with the victim and that this proposition is supported by
the fact that the Defendant did not have the victim in any 6f his classes (i.e there WEJ.;S n§ reason
for the Defendant to have such fegular contact with the victim), |

86.  That the Defendant “followed” the victim by calling the victim’s cell'fa’hone and
leaving a message that could reasonably be construed as an enticement to the victim to come to
the location where the Defendant was present.

87.  That the Defendant harassed the victim by engaging in willful conduct directed

toward the victim that caused the victim menta! and emotional injury and that such conduct was

11




exacerbated by the fact that the Defendant and victim occupied a téacher!student relationship and
by the fact that there was a considerable age difference between the two. Such willful conduct
-engaged in by the Defendant included: Frequent regular contact with the victim who not one of
the Deféndant’s students; discussions with the .victim regarding personal non-school related
matters; placing his arm around the victim; hdlding the victim’é hand; playing with the victim’s

hair; rubbing the victim’s shoulders; displaying photographs of the victim in his classroom with '

one of the photographs depicting the victim in pajama like clothing; refusing to remove the
| photographs despite being requested to do so; calling the victim on her cell phone on a non-
school day; calling the victim and leaving a message wh.ich could reasonably be construed aé_aii .
enticemen_t to come 10 the location where the Defendant was located; aﬁd showing the victim that :
. he Iléd.saved her cell phone number on his phone;._ |
88.  That the Defendant’s conduct toward the .\}ictim caused the victim mental and
emotipnal harm as testif@_ io by thé victim, her father e_lnd friends;

89.  That the Defendant’s conduct was designed to facilitate a social and personal

relationship with the victim as demonstrated by the Defendant’s frequent contact wi‘gh the victim,
the Defendant’s physical contac;c with the victim, the ‘Def.endant’s discussion with thé victim of
personal non—échﬁol related matters, and the Deféndant’s actions of obtaining and using the
victim’s cell phone numbér for the purpose of leaving a message on the victim’s cell phone
which can reasonably bé construed as an enticement for the victim to come to the location where
the Defendant was present,

90. Thét the victim did not engage in conduct that evidences that she reciprocated the

Defendant’s attempts to establish a social and personal relationship with the Defendant.
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91.  That the victim did not give thé Defendant permission to have physical contact
with her and she attempted to discourage the Defendant ﬁ01n continuing to do so by way of
physical gestures ahd body language.

92.  "That the victim did not give the Defendant permission to. come to her ﬁocker on an
almost daily basis. .

.93, | That the victim did not go to the Defendant’s classrooxﬁ to speak with him, nor
did the victi_rn engage in any conduct that could be construed as seeking the Defendant. out,

94.  That the victim did not give the Defendaﬁt permission to display photographs of
her in his classroom and, .in fact,.the victim requested that the Defendant remove said
photographs.

| 95, | That the victim did.not gi\}e the Defendant her c-é'lI phone nurﬁber. '

96.  That the victim did not give the Defendant permission to call her on her cell

pho..ne. - _ ‘ N

97..  That the victim did not give the Defendant permission to save her cell phone

number on the Defendant’s cell phone.

98.  That the Defeﬁdmlt’s conduct throﬁghout the school year made the victim
increasingly frightened, u11¢oh1fc;rtab1e and nervous. |
- 99, That the State of West Virginia ha§ proven beyond a reasonéble doubt that the
Defendant willfully and repeatedly followed and harassed the victim, with whom he St;ught to
establish a personal and social relationship, and that the Defendant’s intention was not ,
reciprocated by said victim, | l

100.  That the Defendant is guilty of stalking/harassment.

S
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WHEREUPON, this Court did accordingly ORDER that the Defendant, Richard

Malfregeot, pursuant to West Virginia Code Seetion' 61-2-9a(a) is guilty of the misdemeanor
offense of stalking)harassment and that the Defendant now stands convicted of said offense. This
Court further noted the exceptions of Defendant.to the ﬁndings of fact and conclusions of law
made by this Court and further noted the exceptions of Defendant to this Court’s ruhngs n

_ regard to the conviction of Defendant for the offense of stalking/harassment.

E _WHEREUPON, this Court noted that in order to avoid any further dela}; in the
proceedings and potential prejudice to Defendant by any such delay, it had ordered at the trial de
novo that a Pre-sentence Investigation Report be prepared in the eventuality that the Defendant
was convicted of the offense. This .COU.I"E further noted it had received the Pre-sentence

- Illvestigation Report prepared in this matter and questioned the State and Defendant as to
- whether there Were any cerr_eetjons, modifications, or addiﬁons ﬁoted by eithler 'party in regard to
said Pre-sentence Investig@e\n Report. Thereafter, both the State apd Defendant advised this
c@ft that there were no corrections, modiﬁcations, or additions to the Report. This Court did
accordingly ORDER that the Pre- sentence Investigation Report be filed and made a pa;rt of the |
record of these proceedings.
WHEREUPON, this Court did accordingly ORDER that the Defendant be sentenced to

six (6) months incareeration from October 3, 2007, thereby giving the Defendaﬂt credit fer all
‘time previously ser#ed, and that the Defendant be fined Five Hundred Dollars ($500.00).
Thereafter, this Court did ORDER that said sentence of incarceration and fine be. suspended and
that the Defendant be placed on unsupervised probation for a period of two (2) vears from-

October 3, 2007.
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WHEREUPON, this Court did ORDER that the Defendant, while on unsupérvised
probation, shall not violate any laws of this or any other State, the United States or any
municipality, Further, this Court did ORDER that a term and condition of Defendant’s
unsupervised probation shall be that the Defendant shall have no contact with the victim while
Defendant is on said probation. | |

WﬁEREUPON, this Court did advise the Defendant of his rights in regard to appé_aiing
the decision of this Court and did ORDER that the Defendant pay the cosfs of this proceeding
and the costs of Magistrate Court proceeding 06M-1446 within sixty (60) dayé of October 3,
20b7, and that the State of West Virginia is granted a judgment against Defendant for said costs.

This Co_urt- further advised the Defendant that pursuant to Chapter 62, Article 4, Section
17 of the Code of West Virginia, if éosts, fines, fOrfe{tufes, penalties or restitution imposed by
the- Court dn the Defendant in this matter ére not paid in full when Ordered to do so by the Court,
the Circuit Clerk shall notify the West Virginia Division of Motor Vehicles of sucﬁaﬁure to pay
and upon such notice, the Division of Motor Vehicles shall suspend the person’s driver’s license
bf privilege to operate a motor vehicle in this state until such time that the costs, fines, forfeiturés
or penélties are paid. The orig'.inal notice advising the Defendant of the same was ORDERED
filed and made a part of the record in this case and a copy of said notice was provided tb the
Defendant and his .counsel.

Following entry hereof, the Clerk of this Court is directed to send certified copi;s of this

Order to the following:
James Armstrong, APA
Harrison County Courthouse
301 West Main Street
Clarksburg, WV 26301
Rt
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Thomas Dyer, Esq.
PO Box 1332
Clarksburg, WV 26302

- Harrison County Adult Probation

f:\.

Harrison County Courthouse
301 West Main Street
Clarksburg, WV 26301

ENTER: /720% @: %7

D

THOMAS'A. BEDELL, JUDGE™
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